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This article provides an overview of Canadian law that affects product
distribution in Canada. With the lowering of tariff barriers to comply with its
GATT obligations after the Tokyo Round, and with the prospect that
Canada and the United States will soon be entering trade enhancement
negotiations, at least the tariff-barrier basis for establishing operations in
Canada to serve the Canadian marketplace has been reduced. The focus
herein, therefore, is upon product distribution through distributorship,
sales agency and franchise agreements with drafting considerations. Antitrust and intellectual property laws of Canada are considered as they apply
to these forms of market penetration.
I. Distributorship and Sales Agency Agreements
The two most obvious and frequently used methods of market penetration in Canada are through the use of sales representatives and distributors.
It has been estimated that over one half of worldwide trade is handled
through these means. 1 Careful planning and drafting at the appointment
stage minimizes the difficulties that can arise both from the administration of
the ongoing relationship, and particularly the effects of termination. First,
some fundamental distinctions.
A.

SALES REPRESENTATIVES AND AGENTS

Sales representatives in Canada are either employees or independent
contractors. Canadian law recognizes that if a sales representative or agent
in Canada is under the exclusive control and direction of the manufacturer
or supplier, an employment relationship may result and provincial employment standards legislation may apply. Foreign suppliers may prefer .to

1. King, LegalAspects of Appointment and Terminationof Foreign Distributorsand Representatives, 17 CASE W. INT. L. 91 (1985).
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appoint legal entities rather than individuals to reduce potential impact of
such legislation. If the manufacturer wishes to minimize the risk of recharacterization of the relationship as one of employment, commissions rather
than salary should be paid and the representative or agent should be free to
work for others. Those representing manufacturers and sellers should consider drafting provisions to minimize the risk of judicial interference. Such
provisions should include clauses providing for nonexclusivity, short-term
duration, nonautomatic extensions, specific and detailed causes for termination (including appropriate cure periods), and a notice period consistent
with jurisprudence at the time of the contract's inception.
Ordinarily, the representative or agent solicits or obtains orders for the
sale of products for acceptance by the manufacturer or supplier. The sales
contract resulting from the efforts of the representative or agent, in most
cases, is directly between the purchaser and the manufacturer or supplier. In
most sales representative or agent relationships, the customer is billed
directly and the manufacturer or supplier generally assumes the credit risk.
The sales representative or agent is, and should be, limited in the scope of
his authority in representing the manufacturer or supplier as the Canadian
laws of principal and agency will apply under which the manufacturer or
supplier may be held vicariously liable for the acts or omissions of the agent.
Title to the goods does not normally pass to the agent, but remains with
the manufacturer or supplier until completion of the sales transaction.
Typically, the representative or agent is compensated by the payment of
commissions based upon the selling price of the goods. Clearly, it is in the
representative's or the agent's interest that the obligation to pay commissions arise at the moment the contract is created and in the best interests of
the supplier or manufacturer that the commission only be payable from the
proceeds it receives from the purchaser.

B.

DISTRIBUTORS

A Canadian distributor, on the other hand, buys and sells for its own
account. The distributor will typically take delivery and warehouse the
goods as purchaser and will bear the credit risk of the sale to the ultimate
purchaser. In most cases, the Canadian distributor would be independent of
the manufacturer or supplier and have little or no authority to contract on
behalf of the manufacturer or supplier.
C.

TAX IMPLICATIONS

One of the primary purposes of a United States manufacturer or supplier
retaining the services of a Canadian sales representative or agent is the
avoidance of Canadian taxes. Particular care must therefore be taken to
avoid indicia of a "permanent establishment" under the 1980 CanadaWINTER 1986
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United States Income Tax Convention. 2 The supplier or manufacturer will
be deemed to have a permanent establishment in Canada if a person acting
on behalf of the supplier or manufacturer in Canada has and repeatedly
exercises an authority to conclude contracts in the name of the United States
resident to sell such resident's goods. The United States resident will not be
regarded as having a permanent establishment merely because he carries on
business in Canada through a broker, general commission agent or other
general agent of independent status, where such persons are acting in the
ordinary course of their business. 3 Thus, to avoid the application of Canadian income tax laws the United States principal must retain control over
each sales transaction in which the sales representative or agent is instrumental. The easiest method to accomplish this is to make individual
sales transactions subject to approval by the principal at its United States
base of business. Thus, for both tax and commercial reasons, the agent
should not have power to bind the United States principal.
D.

DRAFTING DISTRIBUTORSHIP AGREEMENTS

In a Canadian distribution agreement, careful attention should be paid in
particular to the following aspects of the agreement:
" Product.The range of products to be distributed should be clearly defined

and, if extensive, set forth on an exhibit to the agreement which may be
amended from time to time by the mutual written consent of the parties.
The agreement should also clearly define whether the rights granted

include manufacturing as well as sales rights, and whether the distributor
has the right to appoint sub-distributors and sub-dealers.
" ProductDiscontinuance.The manufacturer or supplier should reserve the
right to eliminate the obligation to supply any product of which production
is discontinued.
" Spare Parts. If the product distributed involves spare parts, those parts
should also be specifically identified in the agreement.
" Territory. The territory in Canada in which the distributor has sales rights
should be clearly defined, and again set forth in an exhibit to allow the
parties to readily amend the agreement.
" Term. The term of the agreement should set forth a definite commencement and expiration date with either automatic or conditional renewals.
" Exclusivity. If the appointment is exclusive, the agreement should specify
that the manufacturer or supplier will not appoint any other distributor of
products in the territory and that it will refer to the distributor for disposi2. Convention with Respect to Taxes on Income and Capital, United States-Canada, Sept.
26, 1980, T.I.A.S. No. -_, at Art. V.5, reprinted in FED. TAXES, 1 TAX TREATIES (P-H)
22,030 [hereinafter cited as P.H.].
3. Id., at Art. V.7.
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tion any and all orders, inquiries and leads, that the manufacturer or
supplier may receive from others. The distributor may also seek a covenant that the manufacturer or supplier will not sell to any third parties who
are selling the product, or who are selling to those who are selling the
product in the territory. The experience and bargaining strength of the
parties will determine both the ambit of the territory and whether an
exclusive appointment is appropriate.
" Sales Efforts. The manufacturer or supplier, regardless of sales quotas,
may seek to impose a best efforts obligation to obtain and sustain maximum sales of the products in the territory. Further, he may require the
distributor to refrain from diminishing any of the manufacturer's or
supplier's rights by engaging in any activities which may reasonably be
deemed injurious to the sales potential of the products in the territory,
including sales and promotion of merchandise competitive with the products.
" Quotas. One method of determining sales efforts and efficiency is to
establish minimum sales quotas to be reviewed on an annual or other
periodic basis. At this point, the parties may consider establishing minimum sales volumes for subsequent periods should the parties fail to agree
to quotas at each periodic review. If quotas are established, special attention should be paid to the ability of the manufacturer or supplier not to
accept an order. Force majeure provisions should also be considered.
" Price Changes. Manufacturers and suppliers will typically attempt to
reserve the right to establish or revise, at their sole discretion from time to
time, on a specified notice period, prices and terms for sales of its products
to its distributors, including the right to change such prices and terms of
sale. The distributor may wish to include a specific provision stating that it
has the sole right to establish retail prices for the products. It should be
noted that, unlike United States antitrust laws, the Canadian Combines
Investigation Act does not prohibit price ceilings.
" Payment. Methods and time limits for payments should be clearly defined
in the distribution agreement as, of course, should the currency of payment, recognizing the limitation on a foreigner to recover a judgment in
other than Canadian currency. 4
" Placing Orders. Depending on the nature of the product, the manufacturer or supplier may wish to establish an initial order and provide that
subsequent orders be of a minimum amount, perhaps by reserving the
right to refuse to accept any of the distributor's subsequent orders of the
products if the total net amount per order is less than a specified dollar

4. Courts of Justice Act, 1984 S.O. c.l,

s. 131.
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figure, again permitting the supplier or manufacturer from time to time to
adjust such amounts.
" Accepting Orders. The agreement should describe in detail the method in
which orders are to be submitted to the manufacturer or supplier and the
time limits within which acceptance or rejection must be communicated to
the distributor.
" Satisfying Orders. With respect to discontinued products, the manufacturer or supplier should be contractually obligated to satisfy orders it has
accepted prior to such discontinuance.
" Terms of Orders. As the terms of purchase orders may be different from
the terms set forth in the distribution agreement, a provision should be
considered that the terms and conditions of purchase orders issued by the
distributor not be deemed to modify the agreement.
" Shipping Instructions. Shipping instructions should be required to accompany all purchase orders, providing for delivery not less than a minimum
number of days from receipt of the instructions. Some flexibility on
delivery dates should be built into the shipping schedule.
" Transportation and Storage. The supplier or manufacturer should be
contractually obligated to pay excess transportation and storage charges
for failure to comply with shipping instructions it has accepted, but may
wish to limit any consequential damages.
" Trade Terms. Care should be taken with trade terms such as f.o.b. and
c.i.f., and such terms should either be defined or reference made to
standard definitions such as Incoterms.
" Defects and Shortages. Terms of acceptance of goods as delivered should
be set forth in the distribution agreement, as should the grounds for
rejection, requiring at the very least a visual inspection within a specified
period of time after delivery, and a maximum period of time within which
any claims for defect in workmanship or materials or shortages may be
reported to the manufacturer or supplier. If not reported within such time
period, claims may be deemed to be waived.
" Confirming Defects. Depending upon the type of product being distributed, a mechanism of substantiating allegations of defect should be set
forth in the agreement.
• Replacement. Typically, manufacturers and suppliers reserve the right to
replace products found to be defective or short in quantity with a sufficient
quantity of the products to satisfy the distributor's purchase order. Delivery of such replacements to the distributor is typically at the manufacturer's or supplier's expense, or through the issuance of a credit to the
distributor for the pro-rated invoice amount plus costs and expenses
incurred in handling defective or short merchandise.
• Returns. The manufacturer or supplier should reserve the right to require
the distributor to either return the defective product at the manufacturer's
VOL. 20, NO. I
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or supplier's expense, or to otherwise dispose of the defective products at
its instructions.
" Warranties. Care should be taken that product warranty provisions are
consistent with the manufacturer's and supplier's policies both as to the
scope and the period of any such warranty. A standard limitation regarding any other express or implied warranties, including fitness for purpose
and a limitation on the liability of the supplier or manufacturer for products delivered pursuant to the agreement, should be set forth. Both parties
may consider requiring the other to maintain a specific minimum amount
of product liability insurance.
• Voiding Warranties. It should be specified that any warranties are void if
the products or parts are subjected to misuse, abuse, alterations, improper
repairs or negligent operation.
• Warranty Claims. Responsibility for transportation charges on warranty
claims and a specific limitation on special or consequential damages should
be set forth.
" Product Servicing. Any obligation upon the distributor to service the
products it supplies should be clearly defined.
" Parts Inventory. Typically, manufacturers or suppliers will require specified volumes and assortments of parts as are necessary to satisfy at any
given time the service requirements of purchasers of the products. The
agreement may specify minimum inventory volumes of such parts.
" Intellectual Property Registration. If the products are sold under
trademarks or are patented, registrations of the marks, of the registered
user agreements and of the patents should be effected immediately by the
manufacturer. A specific grant to use such intellectual property should be
provided in the distribution agreement, limiting any rights to sub-license
or otherwise permit use of the trademarks by others. The manufacturer or
supplier may wish to provide that the distributor will not in any way
derogate, diminish or weaken the manufacturer's or supplier's property
rights in its patents or trademarks.
• Infringement. Distributors should be required to promptly notify the
manufacturer or supplier of any and all infringements of the relevant
intellectual property rights that may come to its attention and to assist the
manufacturer or supplier in taking such action against infringers as the
manufacturer or supplier may in its discretion decide, all at the manufacturer's or supplier's sole expense. As action against infringement is for the
benefit of the manufacturer or supplier, the distributor should be held
harmless and indemnified against any claim, liability, suit, cost or expense
arising out of any third party claim of infringement of intellectual property
rights.
• Product Information. Distributors should strive to obligate the manufacturer or supplier to provide technical information on products, market
WINTER 1986
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information, information on improvements made to the products, and to
provide promotional assistance.
" PromotionalMaterials. From its side, the manufacturer or supplier may
wish to restrict the use of packing materials, descriptive literature and
advertising pertaining to the products without its prior written consent.
The burden of bearing such expenses as metric conversion and translation
on packaging and materials should be set forth.
" Reports. Periodic sales reports and general market information, and possibly suggestions on improvements and analysis of customer complaints
should be considered among the distributor's obligations.
• Confidential Information. If any information disclosed to the distributor
is confidential, the general nature of that information and a specific
acknowledgment as to its confidentiality should be set forth in the agreement. Limited disclosure to government agencies and others as necessary
should be addressed. Maintenance of confidentiality of such information
should survive termination of the agreement. 5
* Termination. The grounds for termination of the distributor should be
clearly defined and a distinction drawn between those breaches which are
capable of remedy and those which will result in immediate termination.
For example, events entitling immediate termination may include the
making of an assignment for the benefit of creditors, the appointment of a
receiver or other specified acts of insolvency, ceasing to carry on business,
change of control, or assignment of the agreement without the consent of
the manufacturer or supplier. Termination for failure to remedy other
kinds of breaches such as failure to achieve minimum annual purchase
obligations and the submissions of incorrect or false reports may become
effective after an appropriate (e.g., thirty-day) notice period. The parties
will need to consider a reasonable termination notice when either determines to end the relationship without cause. Certain risks in employing
such clauses are illustrated in Aldo Ippolito & Company v. CanadaPackers Inc.6 In that case, the Ontario Supreme Court held that a clause stating
that the agreement was terminable "upon no less than 30 days' notice"
could be read to mean "upon notice of termination which is reasonable in
the circumstances but under no circumstance less than 30 days." Based on

5. Eli Lilly Canada Inc. v. Shamrock Chemicals Ltd. (1985), 4 C.P.R. (3d) 196 (Ont. H.C.J.)
(granting an interim injunction for misuse of a proprietary additive found in plaintiff's secret
formula).
6. (1985), 29 Bus. L. REP. 167 (Ont. H.C.J.): The case is arguably incorrect in light of an
earlier Court of Appeal decision apparently not cited to the Court, Jobber v. Addressograph
Multigraphof CanadaLtd. (1 C.C.E.L. 87), which held that the maximum amount of notice it
could impose was the minimum notice called for in the contract.
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the particular facts of this case, the Court further held that reasonable
notice was one year.
* Inventory Repurchase. While there are no statutory obligations in Canada
to repurchase inventory upon termination of distributors, the parties may
wish to consider, depending upon the type of product involved, whether
the manufacturer or supplier should be obligated, or have the option to
repurchase from the distributor at its net warehouse cost any or all of the
products or parts, or those which are at the least commercially useable or
saleable, as well as advertising and/or promotional materials previously
purchased by the distributor.
* Return of Materials. The distributor should be required on termination or
expiration to make available to the manufacturer or supplier, free of
charge, any and all products, packaging, components or sales promotional
materials which the manufacturer or supplier previously made available to
the distributor at no charge.
* Cessation of Rights on Termination. The distributor should be required to
cease using the name and trademarks of the manufacturer or supplier and
to cooperate in the cancellation of the registered user registration except
perhaps only as to permit it to sell inventory on hand. Canadian law
recognizes reasonable noncompetition clauses.
* Post Termination Inquiries. Upon termination or expiration, the distributor should be contractually obligated to refer all future inquiries, orders
and correspondence concerning the products in the territory to the manufacturer or supplier.
" Limitation of Liability. The parties may also wish to consider limiting
liability stemming from the termination including loss of prospective
profits on anticipated sales or on account of expenditures, investments,
leases or other commitments relating to the business or goodwill of either
party.
" Arbitration.If desired, a method of resolving disputes through arbitration
should be inserted. In Canada, arbitration is a provincial matter and
relevant legislation should be consulted. 7
" PriorAgreements and Modification. Standard provisions such as modifications to the agreement and that the agreement supersedes any other oral
or written agreement between the parties should be specifically set forth.
" Notice. If time limits on notices are important, alternative methods of
serving notice should be inserted. Reasonable periods should be allowed

7. Canada is not yet a party to the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, due in part to provincial constitutional authority in
this area. Movement toward accession is evidenced by provincial legislative initiatives such as
Bill 98, tabled in the Ontario legislature in Jan., 1986.
WINTER 1986
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for delivery of notices by mail, and specific contemplation should be given
to the prospect of mail interruption.
" Assignment. Distributorship agreements typically provide that the agreement is personal in nature and may therefore not be assigned, in whole or
in part, without the prior consent of the other party, any such purported
assignment to be void.
" Choice of Law. Of lesser importance but still not to be overlooked is a
proper choice of law and choice of forum clause. Exclusive jurisdiction of
foreign courts will not be accorded unless the contract specifically so
provides and parties are free to choose foreign substantive (not procedural) law, unless such law would be contrary to the fundamental public
policy or conception of natural justice of the forum.8
" Relationship. If the parties are and intend to remain independent contractors with no ability to contract on behalf of each other, a provision to that
effect should be included.
II. Franchising

A.

GENERAL

Previous sections have analyzed Canadian distribution arrangements
(sometimes known as product franchises), under which a manufacturer or
supplier licenses a distributor to sell its products in a defined territory, and
under which, absent some defined standards set forth in the distribution
agreement, the distributor purchases the products for resale at prices set by
the distributor and according to its determined method of distribution.
A second and increasingly common form of product distribution in Canada is the so-called business format franchise. Unlike the independence
typified by the purchasing distributor, a franchisee operates under precise
and uniform operational controls consistent throughout the franchise system which are designed to convey uniformity to the consuming public. One
of the distinguishing characteristics of a business format franchise is that the
franchisee pays a fee for the privilege of operating a business under a set of
operational guidelines established by the franchisor. While the nature,
advantages and disadvantages of a franchising format have been more
particularly described elsewhere, 9 the intent of this section of the article, as
with the section on distributorship agreements, is to outline key considerations in entering into a franchise relationship in Canada, to discuss contractual provisions to be considered in the drafting of a formal franchise agree-

8. Kahalij Commercial Bank Ltd. v. Woods, (1985) 50 O.R. (2d)446.
9. See, for example A. TREBILCOCK, Structuring the Franchise, in How TO STRUCTURE AND
OPERATE A FRANCHISE SYSTEM, (Insight Course Materials, 1984).
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ment, and methods of avoiding re-characterization of the relationship that
entail undesired consequences.
1. The Relationship

The first and foremost contractual consideration is as to the nature of the
relationship. Concerns were expressed earlier that distinctions be clearly
drawn between the independent nature of a distributor and the obligations
of sales agents, representatives and employees. The problem is particularly
acute in a franchise relationship. Because of the overriding concern for
product and service uniformity among retail franchisees, extensive controls
are typically contained in the franchise agreement. Where those controls are
excessive, Canadian laws of agency may apply to impose unanticipated
obligations upon the franchisor. Care must be taken in drafting contractual
provisions that the controls relate only to the quality and uniformity of the
franchised system, and only to such degree as is reasonably necessary to
protect the franchisor's interests. It must also be pointed out, however, that
Canadian courts tend to construe standard form franchise contracts contra proferentem and that, notwithstanding contractual provisions, only
breaches of a substantial nature can be relied upon as events permitting
termination of the contract (provided the contract contains clauses permitting termination upon the occurrence of such events). Of course, as in the
United States, a breach going to the very essence of the contract will permit
the party not in breach to terminate the contract. The consequences of a
characterization by the courts in Canada of a franchise relationship as that of
agent or employee rather than independent contractor are that the franchisor may be held vicariously liable for the conduct of its franchisees, for its
contractual obligations to third party creditors, and for compliance with
provincial employment standards legislation.
As noted, essential to this determination is the degree of control exerted
by the franchisor.' 0 A clause stipulating the intended nature of the relationship may have evidentary value but is not conclusive, in particular where
all other characteristics of the relationship indicate that a contrary conclusion would be appropriate. The general rule of thumb appears to be that the
degree of control exerted by a franchisor should not exceed that designed to
achieve and maintain the franchisor's interests and the uniformity of the
system. The leading case in this area is Jirna Ltd. v. Mr. Donut of Canada

Ltd. " In that case, the defendant franchisor received, without the knowledge of the plaintiff franchisee, volume rebates for supplies that its fran-

10. E.g. Damack Holdings Ltd. v. Saanich Peninsula Savings Credit Union (1982), 19 Bus.
L. REP. 46 (B.C.S.C.).
11. [1970] 3 O.R. 629, rev'd, [1972] 1 O.R. 251 (Ont. C.A.) aff'd, [1975] 1 S.C.R. 2.
WINTER 1986

56

THE INTERNATIONAL LAWYER

chisees were contractually obligated to purchase from distributors approved
by the defendant and at prices negotiated by the defendant. At trial the
plaintiff succeeded in an action for an accounting of the secret profits on the
basis of a breach of fiduciary duty. The Ontario Court of Appeal reversed
and the Canadian Supreme Court affirmed the reversal, holding that an
agreement between parties on an equal footing and in an arm's length
transaction which expressly excludes the relationship of partnership, joint
venture or agent will be given full effect. In such case, there is no fiduciary
relationship between the parties and hence no duty to account for rebates.
The case cannot, however, be drawn beyond its facts. The Court recognized
that had the franchisor used its contractual rights to make it impossible or
even difficult for the franchisee to carry on a profitable business, the decision
might have been otherwise. In addition, the Court was careful to note that
the shareholders of the franchisee were sophisticated, experienced businessmen. It is submitted that the result might also have been different if (as is
typically the case) the parties were not on an equal footing. Franchisors in
such situations would be well advised to ensure that potential franchisees
have independent legal advice.
Armstrong v. Mac's Milk Ltd. 12 held that where a former hourly employee who returned to do the same work on his own time and was paid for
work done, but who worked with the defendant's equipment and under the
defendant's control in work that was an integral part of the defendant's
business, rendered the defendant responsible when the former employee
negligently injured another in the course of his work. See also, Re Mac's
Milk Ltd. and Workmen's Compensation Board,13 which concluded that
where a contract states that one of the parties is an independent contractor,
but the terms of the contract are such as to be severely restrictive of his rights
and subject him to the control of the other party, the Court has no jurisdiction to interfere with a Workmen's Compensation Board determination that
the relationship is in fact that of employment. Strict controls may also result
in inclusion of the franchised outlet with stores of the franchisor for business
tax under a provincial Assessment Act. 1
Of all the provisions regarding control, the most important are controls on
renewal rights, restrictive covenants, transfer restrictions and rights in the
event of termination. As under the so-called "indemnity laws" in some
16
foreign states,1 5 and much of the franchise legislation in the United States,
12. (1975) 7 O.R. (2d) 478 (Ont. H.C.J.).
13. (1977), 76 D.L.R. (3d) 180 (Ont. H.C.J.).
14. Re Plumbing Mart Corporation and Assessment Commission of the City of Toronto,
(1978), 24 O.R. (2d) 444 (Ont. C.C.).
15. See Cowles Indemnities for Terminating Foreign Representatives, 53 B.U.L. REV. 278
(1973).
16. See, for example, R. Davis, Franchising in the United States, 5 CAN. B.L.J. 346
(1980-81).
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Canadian courts will typically find that where there is termination of a
franchise between parties of unequal bargaining power without cause, a
stipulated minimum notice and other financial compensation may be
required.' 7 On the other hand, where the parties are of reasonably equal
bargaining position, Canadian courts are more likely to uphold clearly
drafted "without cause" termination clauses.
Because of the inherent nature of the franchise relationship and the
frequent inequality of bargaining power between the parties, Canadian
courts have tended to invoke the doctrine of unconscionability in favor of
the disadvantaged franchisee. The leading case in this area is A & K
Lick-A-Chick v. Courdive Enterprises,18 in which the Court set aside a
franchise agreement which entitled the franchisor on termination to purchase the franchisee's land at original cost and which was executed in
circumstances where the franchisor took advantage of the franchisee's perused high-pressure tactics and disceived weakness of bargaining power,
19
couraged independent legal advice.
2. Defaults and Termination

Typically, distinctions are drawn in agreements between those types of
default which are incurable (e.g., bankruptcy) and those which are not (e.g.,
cleanliness of store locations). The former may be considered a just cause
for immediate termination, whereas the latter should provide for a minimum period within which the franchisee may remedy the default. Of particular concern to franchisors are those defaults which may jeopardize the
essential ingredient in the franchise relationship, the value to the system of
trademark used in association with the wares and services. Serious consideration should be given to identifying within the agreement those types of
defaults which will result in immediate termination of the franchise relationship. These events might include: failure to identify suitable store locations; termination of the lease of the franchised premises as a result of the
franchisee's default; unauthorized assignment or transfer of the franchise
agreement; bankruptcy; cessation of business; or failure to rectify defaults
within stipulated time periods. Repetition of events of default which in
immediate termination might
themselves may not constitute grounds for
20
also be stipulated as a terminating event.
17. For U.S. controls, see Fern, The Overbroad Scope of FranchiseRegulations: A Definitional Dilemma, 34 Bus. LAW. 1387 (1979), and Fern & Klein, Restrictionson Termination
and Non-Renewal. of Franchises:A Policy Analysis, 36 Bus. LAW. 1041 (1981).
18. (1981), 119 D.L.R. (3d) 440 (N.S.S.C.).
19. See also Canadian Kawasaki Motors Ltd. v. McKenzie (1979), 126 D.L.R. (3d) 253
(Ont. C.C.) and Tilden Rent-a-Car Co. v. Clendenning, (1978) 18 O.R. (2d) 601 (Ont. C.A.).
20. See Ronald Elwyn Lister Ltd. v. Dunlop Canada Ltd., (1982), 135 D.L.R. (3d) 1

(s.c.C.).
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Canadian courts have demonstrated a reluctance, except in the clearest
cases, to permit a franchisor to terminate the agreement as a result of the
franchisee's breach unless the breach goes to the essence of the contract.
Where, for example, the relationship of the parties is experimental, there is
no formal agreement as to the precise nature or conduct of the business
relationship and the terminating party has itself been in default, tolerating
previous delays in payment, the Court may prohibit termination. 2' Termination may not be permitted for failure to pay fees where the agreement
provides that the remedy is to charge interest on outstanding sums. 22 In one
case, the Ontario Supreme Court held that a claim for monies due and owing
to the franchisor was not fundamental to the contract and therefore did not
entitle the franchisor to rescind or repudiate the franchise agreement. 2 3
Even where defaults by the franchisee may entitle the franchisor to terminate the relationship, continued operation of the premises and use of the
trademarks may constitute waiver. 24 So too, franchisees may be limited in
their exercise of rights of termination where the alleged breach by the
franchisor is not fundamental in character.25
3. Effects of Termination
Also fundamental in drafting franchise agreements is to stipulate the
obligations of the parties with respect to the effect of termination of the
franchise. Particular examples include cessation of the rights to use the
intellectual property rights granted by the franchise agreement, cancellation
of registered user agreements, return of franchisor property and possibly the
option to repurchase useable inventory. 26 In addition to assuring cessation
of the exercise of such intellectual property rights upon termination, the
parties must carefully provide for the return of confidential information and
trade secrets. Care must be taken to properly identify trade secrets and
confidential information as such, preferably with an acknowledgement at
the time of disclosure as to the confidential nature of the information. 27
Franchisors are therefore well advised to appropriately mark operating
procedure manuals, customer lists and other confidential information dis-

21.
22.
23.
24.

E. P. Chester Ltd. v. Hogan (1971) 3 O.R. 714 (Ont. H.C.J.).
Pic-a-Pop Beverages Ltd. v. G & J Watt Co. (1975), 52 D.L.R. (3d) 754 (Sask. C.A.).
Tim Donut Ltd. v. Boudreault (1979), 6 Bus. L. REP. 11 (Ont. H.C.J.).
Cedar Crescent Holdings Ltd. v. Flower Retail Limited, (1982) 40 N.B.R. (2d) 1

(N.B.Q.B.).
25. Edan Restaurants Ltd. v. Maple Restaurants Ltd. (unreported November 12, 1982Man. Q.B.).
26. See Nebula Holdings Ltd. v. Metrin Laboratories Ltd. (as yet unreported, May 2, 1985,
B.C.S.C.) (granting an injunction restraining the licensee from selling the product it had on
hand to anyone other than the licensor).
27. Amber Size and Chemical Co. Ltd. v. Menzel, [1913] 2 Ch. 239.
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closed to franchisees, and to ensure that proper care be taken that the
franchisee acknowledge and keep the information confidential.
4. Restrictive Covenants
The enforceability of restraints on competition, both during and after the
termination of franchise agreements, depends upon the scope, duration and
area of restraint in relation to the protection of legitimate interests of the
franchisor. 28 A general restriction on the ability to enter into competing
businesses upon termination of an employment relationship is likely
unenforceable.2 9 Canadian courts are more inclined to enforce restrictive
competition covenants in vendor-purchaser relationships, in particular
where the purpose of the provision is to provide a reasonable opportunity to
the purchaser to establish under his ownership the operation he has purchased. Restrictions on the franchisee's ability to compete during the currency of the franchise relationship are generally construed by Canadian
courts in a more liberal manner than post-term restrictive covenants, especially where the limitation is beyond that reasonably necessary to protect the
interests of the franchisor. With respect to termination, the tendency of
Canadian courts is to construe the restrictive covenants more narrowly
where the impact of the termination is closer to an employer/employee
relationship than to that of a vendor and purchaser.
In any event, Canadian courts are more likely to protect the franchisor's
interest in trade secrets, confidential information and similar property rights
than to enforce a competitive advantage through a noncompetition clause
between parties of unequal bargaining strength. Noncompetitive covenants
will also be reviewed for reasonableness both as to duration and geographic
scope. In light of the reluctance of Canadian courts to redraft unacceptable
restrictive covenants, care must be taken both as to drafting the ambit of
such provisions in light of current law, and to provide an appropriate
severance provision in the contract.
B.

LEGISLATION AFFECTING FRANCHISING:
THE ALBERTA FRANCHISES ACT

Only Alberta has enacted specific legislation which creates a registration
and disclosure requirement for trading in franchises within the Province of
Alberta. The Alberta FranchisesAct 3° defines a franchise as an arrangement
by which one party is required to pay directly or indirectly a fee for: the right
to engage in the business of offering, selling or distributing goods manufac-

28. Nordenfelt v. Maxim Nordenfelt Guns & Ammunition Co., [1984] A.C. 535 (H.L.).
29. Elsey v. J. G. Collins Insurance Agencies Ltd., [1968] 2 S.C.R. 916.
30. 1971, S.A. c.38, as amended.
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tured, processed or distributed, or services organized and directed by the
franchisor or under a marketing plan prescribed or controlled by the franchisor; the right to engage in a business which is associated with the franchisor's trademark, service mark, tradename or business symbol; the right
to engage in a business in which the franchisee relies on the franchiser for the
continued supply of goods and services; or, except where the Government is
a party, the right to recruit additional franchisees or sub-franchisers. Trades
in franchises in Alberta are prohibited until the franchisor has filed with the
Securities Commission of Alberta an application for registration in the
prescribed form, a prospectus and a receipt for the prospectus has been
obtained. Registrations are renewable annually. The prospectus is subject
to securities law standards and regulations which prescribe the form of
application for registration and the contents of the prospectus itself.
An exemption from the onerous prospectus registration requirements
may be granted to franchisors with sufficient financial capacity and business
experience. The franchisor must either have a net worth on a consolidated
basis of at least $5 million, or of not less than $1 million if it is at least 80
percent owned by such a corporation, or else must have had at least twentyfive franchisees conducting business at all times during the preceding five
years, or be at least 80 percent owned by a corporation which fulfills such
requirements. Even if an exemption from the prospectus requirement is
available, the franchiser must still provide the franchisee and the Alberta
Securities Commission with a Statement of Material Facts, disclosing information about the franchisor and the franchise under some twenty-five
enumerated headings. Not unlike statutes regulating the sale of securities,
salesmen acting on behalf of franchisors must be registered under the
Alberta statute.
The statute provides a cooling-off period of four business days after the
execution of the franchise agreement in which the franchisee can indicate its
intention not to be legally bound by the contract. In addition, the franchisee
can rescind the contract within two years of receiving a prospectus or
Statement of Material Facts if it contains an untrue statement of material
fact or omits to state a material fact necessary to prevent misleading the
franchisee.
A choice of law provision in contracts with Alberta franchisees that
specifies the law of another jurisdiction (e.g., that of the franchisor) may be
effective where it is not designed to evade the Alberta law and the Director
of Franchising is willing to accept such a clause. Failure to comply with the
application and prospectus requirements of the Alberta Franchises Act
would not, in any event, make the contract void, but only make applicable
the statutory remedies. 3 '
31. Nike Informatic Systems Ltd. v. Avac Systems Ltd., (1979), 105 D.L.R. (3d) 455
(B.C.S.C.).
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DRAFTING FRANCHISE AGREEMENTS

In a Canadian franchise agreement, particular attention should be paid to
the following.

" Definitions. Definitions of terms are particularly important in franchise
agreements to control the parameters of franchised activities, to clarify the
basis upon which ongoing compensation is to be permitted to the franchisor and to identify the trademarks and tradenames under which the
franchisee will be licensed to operate. The premises or territory in which
the franchisee will be permitted to operate must be unequivocally specified.

" Grant.The grant must be specific not only as to exclusivity of the grant but
also its duration.
• Covenants. Franchisees may seek covenants that the franchisor will not

directly or indirectly operate or grant to any other person a franchise to
operate similar premises within either the defined territory or a separately
defined area.
" Retention of Rights. The franchisor should consider retaining the right to
use the marks for distributing products of a nature other than those being
distributed by the system.
" Location. The ability of the franchisee to operate a franchise at a location
other than the defined premises should be made subject to the franchisor's
prior written consent and at the franchisee's sole expense.
" Renewal. The ability and terms under which the franchise may be renewed
should be clearly defined. The parties should recognize that the franchise
agreement in use for the system at the date of renewal may be different,
including different royalty fees and advertising contributions. The franchisee will typically be bound by the terms of the franchise agreement then
in use but may be able to avoid the payment of a renewal fee.
" Lease. Franchisors typically wish to insert an option on termination to
assume the lease under which the franchisee rents the premises from which
it operates, and that the franchisee will covenant not to alter, amend or
terminate the lease agreement without the prior written consent of the
franchisor. Failure to enter into a satisfactory lease agreement typically
triggers a right of termination.
" Training. Failure to complete all required training and commence active
operation of the franchised business from the defined premises will usually
give the franchisor the option to terminate the relationship.
" Regulation and Operation. Franchisors have an interest in closely regulating the operation of the franchise and in particular the use of approved
fixtures, equipment and signs, and franchisees will seek to obtain the
benefit of volume purchases of such materials.
" Continuing Obligations. The nature of continuing obligations, including
WINTER 1986
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repairs, upkeep, maintenance by the franchisee and continued servicing
obligations by the franchisor should be stipulated.
" Maintainingthe Franchise.While the franchisor or its nominee is responsible for the training of franchisees, franchisees in the normal course are
responsible for the hiring and training of their own employees and for
generally maintaining the franchise.
* Specifications. The agreement should contain the obligations of the franchisee to comply with all mandatory specifications, standards and operating procedures; to offer only authorized services and products; to secure
all required licenses and insurance coverages in specified amounts; to
maintain equipment and furnishings in good repair; to ensure proper
public relations; to maintain inventory levels; to undertake appropriate
local advertising and participate in the franchisor's advertising promotions; to follow the franchisor's guidelines on product price ceilings and
servicing; to maintain adequate working capital; to permit inspections; to
source its product from authorized supplier; to advise all suppliers that the
relationship with the franchisee is that of an independent contractor; and
not to engage in any conduct reflecting unfavorably upon the goodwill or
reputation of the franchisor.
" FranchiseFee. The method of calculation of the franchise fee and advertising contribution should be specified.
* Reports and Records. Retention of books and records, use of prescribed
accounting systems and the furnishing of periodic reports to the franchisor
should be detailed.
* Inspection. The franchisor typically requires inspection and audit rights
with specific remedies for understatements or overstatements of royalties
due.
" Confidential Information. Information supplied to the franchisee and
considered and treated as confidential by the franchisor should be acknowledged as such by the franchisee.
* Grant of Trademark Rights. A specific grant of the trademarks and
tradenames of the franchisor should be set forth together with any limitations on their use, and the franchisee should covenant to execute a registered user application in a form specified by the franchisor for registration purposes.
• Ownership of Trademark Rights. A clear statement of ownership of
trademarks and provisions as to enforceability and infringement should be
made.
* Termination. Specific provisions should define the events which may trigger a termination of the franchise and the notice periods, if any, required
for the implementation of such termination.
" Obligationson Termination. The obligations of the parties upon termination, including the cessation of the use of the tradenames and trademarks,
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and the return of all franchisor-owned equipment and materials, including
possible inventory repurchases, and the ability of the franchisor to reenter the leased premises, should be stated.
• Restrictive Covenants. Restrictive covenants concerning in-term and postterm competition and interference with employment relationships of
others should be specified, consistent with current jurisprudence as to
enforceability.
* Assignment. Limitation on assignment by either party and the effects of
death or permanent incapacity should be specified.
* Guarantee. Where appropriate, a guarantee of the principal shareholders
of the franchisee may be required.
III. Price-Setting and Anti-competitive
Activities: Statutory Limitations
Two Canadian statutes limit the ability of a foreign manufacturer or
supplier to set the price of its products in Canada. The first, beyond the
scope of this article, is the Special Import MeasuresAct. 32 Under the Special
Import Measures Act, foreign suppliers and manufacturers may not sell
products in Canada at prices below that which they normally charge in the
domestic market (dumping) or at prices which reflect government subsidization to the exporter (countervail).
A second statute, the Combines Investigation Act 33 (CIA), regulates
anticompetitive activity within Canada. The first part of this section will
analyze the Canadian experience with pricing offenses under CIA provisions regarding price maintenance, price discrimination, allowances, predatory pricing, misleading advertising, pyramid selling and referral selling.
Although its constitutional validity remains open to question, 34 there now
exists a statutory basis for a civil cause of action for damages for any entity
injured by criminal conduct under the CIA. The second part of this section

32. 1984 S.C. c.25.
33. R.S.C. 1970, c.C-23 [hereinafter cited as the CIA]. Bill C-91 has been tabled in the
Canadian Parliament to replace the CIA with a new competition law. No significant changes
have been proposed with respect to the matters under consideration in this article, except that a
Tribunal replaces the Director and the new legislation will permit "specialization agreements."
Under such agreements, each party will be permitted to agree to discontinue producing an
article or providing a service that that party is engaged in producing or providing, on condition
that the other party agrees to discontinue producing an article that it is engaged in producing or
a service it is supplying. If implementation of such an agreement is likely to bring about gains in
efficiency that will offset the lessening of competition likely to result from the agreement and
there is no coercion, the Director may make an order directing that the agreement be
registered.
34. See Kennish and Thomson, Developments in Canadian Combines Legislation and Enforcement, in RECENT DEVELOPMENTS AND ISSUES IN CANADA-U.S. TRADE AND INVESTMENT,
(ABA program materials, Feb. 15, 1985).
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will deal with the vertical restraints regulated by the Restrictive Trade
Practices Commission (RTPC) in particular, refusal to deal, consignment
selling, exclusive dealing, tied selling and market restrictions.
A.

PICING OFFENSES

1. Price Maintenance and
Refusal to Supply

Under sec. 38(1)(a) of the CIA, it is an offense for a person who is
engaged in the business of producing or supplying a product, who extends
credit by way of credit cards or who has exclusive intellectual property
rights, directly or indirectly, by agreement, threat, promise or any like
means, to attempt to influence upward, or to discourage the reduction of,
the price at which any other person engaged in business in Canada supplies
or offers to supply or advertises a product within Canada. The prohibition
does not apply where the person attempts to influence the conduct of an
affiliate or agent of that person (sec. 38(2)). However, publication of an
advertisement by a supplier (as opposed to a retailer) that mentions resale
price is an attempt to influence up the selling price of a retailer unless the
price is so expressed as to make it clear that the product may be sold at a
lesser price; 35 R. v. PhilipsElectronicsLtd. 36 held that it is not an offense for
a supplier to simply publish an advertisement which sets forth the resale
price without clearly indicating that the product may be sold for a lesser
amount. Since there was no agreement, threat, promise or like means
involved, no offense was substantiated. Mere advice or exhortation has also
37
been held not to be sufficient to constitute an offense.
The prospect of significant penalty can arise from any discussion with
customers concerning the raising of prices. In R. v. Cluett, Peabody, Canada
Inc. ,38 for example, the supplier was found guilty of price maintenance
based upon a memorandum of its sales agent relating to off-price sales by a
retailer. The penalty is directed at eliminating to some degree illicit gain but
the Court will consider mitigating factors such as knowledge of the
illegality. 39 In another recent case, a supplier of waterbeds attempted to
force its dealer to raise its prices, and eventually cut off the dealer from
supply. The prices of the dealer were substantially below the prices charged
by other dealers in the relevant market area. The supplier was convicted of
attempting to influence the dealer to raise prices and of unlawfully refusing
35. CIA sec. 38(4).
36. (1981), 30 O.R. (2d) 129 (Ont. C.A.), aff'd (1981), 62 C.C.C. (2d) 384 (S.C.C.).
37. R. v. Schelew (1984), 76 C.P.R. (2d) 102 (N.B.C.A.).
38. (1982), 64 C.P.R. 30, appeal dismissed, (1983) 71 C.P.R. (2d) 280 (Ont. C.A.).
39. R. v. A & M Records of Canada Ltd., (1981), 51 C.P.R. (2d) 225 (Ont. C.C.)); see also
R. v. Church & Co. (Canada) Ltd., (1981), 52 C.P.R. (2d) 20 (Ont. Prov. Ct.), and R. v. Rolex
Watch Company of Canada Limited (1980), 53 C.C.C. (2d) 445 (Ont. C.A.).
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to supply the dealer. 40 The case illustrates the dangers in attempts to
terminate dealers who discount or in refusing to sell on such basis, particularly where the action is initiated by a supplier or by customers of the
supplier who compete with the discounting dealer; see ilso R. v. Agricultural Chemicals Ltd. ,4 which found that external considerations cast doubt
about whether a cut-off occurred because of a pricing policy; and R. v.
Campbell,a2 in which a five hundred dollar fine per event was imposed on a
supplier of rental automobiles who was in desperate financial straits because
of a price war and attempted to influence prices upward by threatening
competitors with a further lowering of prices if they were not otherwise
increased.
No person engaged in'the business of producing or supplying a product,
who extends credit by way of credit cards or who has exclusive intellectual
property rights, may, directly or indirectly, refuse to supply a product or
otherwise discriminate against any other person engaged in business in
Canada because of that person's low-pricing policy. 43 As with the maintenance prohibition, the section does not apply when the person attempts to
influence the conduct of an affiliate or agent.4 4 In addition, no unfavorable
inference will be drawn against a person charged with refusal to supply
where he had reasonable cause to believe that the person was making a
practice of using the products: (1) as loss-leaders; (2) for the purpose of
attracting customers to his store in the hope of selling them other products;
(3) for misleading advertising, or (4) if the purchaser does not provide
reasonable expected servicing for the products. A "practice" need not be of
indefinite duration, and where two stores owned and operated by the same
person advertised and conducted "one-cent sales" of the dealer's product in
consecutive weeks with uniformity and consistency for the term of each sale,
thereby incurring a loss, the Ontario Court of Appeal decided that the
dealer had reasonable cause to believe that a practice was being made of
using the articles as loss-leaders.4 5
This does not mean that a supplier has absolutely no control over distribution of its products. The CIA does not prohibit or limit manufacturers'
suggested retail prices, or indeed marking the product with that suggested
price if it is made clear that the person to whom the suggestion is made is
under no obligation to accept the suggestion and would in no way suffer in
his business relations with the person making the suggestion.4 6 Finally,
40.
41.
42.
43.
44.
45.
46.

R. v. Andico Manufacturing Ltd. (1985), 4 C.P.R. (3d) 476 (Man. Q.B.).
(1981), 60 C.P.R. (2d) 204 (Ont. C.C.).
(1979), 51 C.P.R. (2d) 284 (Ont. C.C.).
Sec. 38(1)(b).
Sec. 38(2).
R. v. William E. Coutts Co. Ltd., [19681, 1 O.R. 549.
Sec. 38(3).
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prohibitions on publications suggesting resale prices on advertisements do
not apply to a price that is affixed or applied to a product or its package or
container. 47

2. Price Discrimination
Section 34(1)(a) provides:
Every one engaged in a business who is a party or privy to, or assists in, any sale
that discriminates to his knowledge, directly or indirectly, against competitors of a
purchaser of articles from him in that any discount, rebate, allowance, price
concession or other advantage is granted to the purchaser over and above any
discount, rebate, allowance, price concession or other advantage that, at the time
the articles are sold to such purchaser, is available to such competitors in respect of
a sale of articles of like quality and quantity, is guilty of an indictable offense and
liable to imprisonment for two years.
To obtain a conviction, each of the rather stringent requirements of this
section must be met. The definition of "article" in sec. 2 covering real and
personal property of every description appears to exclude services. Thus, to
the extent that the sale covers a servicing component, price discrimination
provisions do not appear to apply thereto. It also appears that a lease or
other disposition of an article would not be prohibited by the section. In
addition, the purchase must be "from him"; i.e., from the vendor. In City
NationalLeasing v. GeneralMotors of CanadaLtd.,48 the plaintiff alleged a
violation of sec. 34 but not that it, or any of its competitors, had purchased
directly from the defendant. The court held that in the absence of such an
allegation, an application to strike portions of the statement of claim
advancing the sec. 34 claim was granted.
Section 34(1) does not prohibit volume or other discounts but merely
those that are not available to competitors of a purchaser of articles from the
vendor. It even appears that sec. 34(1) will not be violated where competing
purchasers in respect of the sale of articles of like quality and quantity do not
receive the same discount rebate allowance or price concession, because
subsection 34(2) requires that such advantage be granted as part of a
"practice of discriminating." Therefore, special "one-shot" advantages that
are neither repeated nor left in place for a sufficient time to constitute a
"practice" may avoid the price discrimination prohibition. The section
requires knowledge of the discrimination, apparently including deliberate
ignorance.

3. Allowances
Finally, sec. 35(2) provides that everyone engaged in a business who is a

47. Sec. 38(5).
48. (1984), 47 O.R. (2d) 654 (Ont. H.C.J.).
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party or privy to the granting of an allowance to a purchaser that is not
offered on proportionate terms to competing purchasers is-guilty of an
offense. For the offense to be established, the discount, rebate, price
concession or other advantage must be offered or granted for advertising or
display purposes and must be collateral to a sale of products not applied
directly to the selling price. 49 R. v. Koss Ltd. 50 found the accused guilty
where a cooperative advertising allowance was available to certain large
stores that was not available to other stores that were in competition in the
product with those large stores.
It should be noted that the allowance is not prohibited unless it fulfills
each of the following conditions: (1) it is a discount, rebate, price concession
or other advantage that is granted for advertising or display purposes; (2) it
is collateral to a sale of products but not applied directly to the selling price;
and (3) it is not offered on proportionate terms. Additionally, sec. 35(3) sets
forth the only allowances which are considered to be "on proportionate
terms" to other purchasers in competition with the purchaser granted the
allowance.
4. Predatory Pricing
Sections 34(1)(b) and (c) make it an offense to engage in a policy of selling
products in an area of Canada at prices lower than those exacted by the
vendor elsewhere in Canada or in a policy of selling products at unreasonably low prices, in either case having the effect or tendency of substantially
lessening competition or eliminating a competitor, or designed to have such
effect. The essential difficulty is in defining the adverse social effect of
"unreasonably low prices" and of defining the concept of cost. In R. v.
Consumers Glass Co.,51 the accused was acquitted of a charge under sec.
34(1)(c) where it was selling below its average total cost but not its average
variable cost and was thereby making some contribution to its overhead.
The Court held that sec. 34(1)(c) was not intended to make price cutting an
offense so long as the cutting was cost minimizing.
In R. v. Hoffman-LaRoche Ltd., 52 however, the defendant was found
guilty of engaging in a policy selling its product at unreasonably low prices
for the purpose of lessening competition and eliminating competitors. The
court listed four factors to be considered in deciding whether or not a price is
unreasonably low: (a) the length of time during which sales at the questionable prices take place; (b) the circumstances of sale (e.g., counteractive or

49.
50.
51.
52.

Sec. 35(I).
(1982), 65 C.P.R. (2d) 95 (B.C.Co.Ct.).
R. v. Consumers Glass Co. (1981), 124 D.L.R. (3d) 274 (Ont. H.C.J.).
(1980), 48 C.P.R. (2d) 145, aff'd., 58 C.P.R. (2d) 1 (Ont. C.A.).
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preemptive); (c) the difference between production costs and sales price;
and (d) whether external or long-term economic
benefits would accrue to
53
the seller by reducing prices below cost.
5. Misleading Advertising

It is an offense punishable by imprisonment or fine, or both, to make a
representation including price to the public (broadly defined in sec. 36(2)),
which is false or misleading in a material respect; to represent, warrant or
guarantee the performance, efficacy or length of life of a product that is not
based on a proper test; or to warrant a product or promise to replace,
maintain or 54repair an article if there is no reasonable prospect that it will be
carried out.
The general impression as well as the literal meaning of the representation
is to be considered. The proper test is that of the average purchaser
interested in purchasing the product. 56 While the section does not embrace a
salesman's individual fraud, 57 and mens rea is required,58 one court has
concluded that the common law defense of due diligence is not available
since this is a statutory defense, the requirements
of which are more strin59
gent than the common law defense.
Those statutory defenses, set forth in sec. 37.3(2) are that no person shall
be convicted if he establishes all of the following: that the act or omission
was in error; that he took reasonable precautions and exercised due diligence to prevent the occurrence of the error; that he, or another person,
took reasonable measures to bring the error to the attention of the class of
persons likely to have been reached by the representation or testimonial;
and that such measures were taken forthwith. A recent case held, however,
contrary to the Consumers Distributing ruling in Ontario, that these statutory defenses violate sec. 7 of the Canadian Charter of Rights and Freedoms
and are therefore void. 6°
6. Pyramid Selling

While the practices which have been reviewed to this point are merely
prospective prohibitions where there is a substantial lessening of competi53. For an analysis suggesting a link between the finding of an unreasonably low price and a
design to eliminate a competitor, concluding that the case raises as many issues as it resolves, see
Cairns, Predatory Pricing: Notes on Hoffman-LaRoche, 9 CAN. Bus. L.J. 242 (1984).
54. Sec. 36(1).
55. Sec. 36(4); R. v. Dominion Stores Ltd. (1982), 59 C.P.R. 91 (Ont. Prov. Ct.); R. v.
359286 Ontario Limited (1981), 61 C.C.C. (2d) 383 (Ont. Prov. Ct.).
56. R. v. Robin Hood Multifoods Ltd., (1982), 59 C.P.R. 57 (Ont. C.C.).
57. R. v. Yukon Automobile Brokers Ltd., (1981), 50 C.P.R. 81 (Yukon S.C.).
58. R. v. Fell (1982), 59 C.P.R. 34 (Ont. C.A.).
59. R. v. Consumers Distributing Co. Ltd. (1981), 57 C.C.C. (2d) 317 (Ont. C.A.).
60. R. v. Westfair Foods Ltd. (Supervalu), [1985] 3 W.W.R. 423 (Sask. Q.B.).
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tion, pyramid selling is unconditionally prohibited. A scheme of pyramid
selling is defined in sec. 36.3(1) of the CIA to be a scheme for the sale or
lease of a product whereby one person pays a fee to participate in the scheme
and obtains the right to receive a fee, commission or other benefit for the
recruitment into the scheme of other persons, or a scheme for the sale or
lease of a product whereby one person sells or leases to another who receives
the right to receive a rebate, commission or other benefit in respect of sales
or leases that are not sales or leases made to or by a second person or sales or
leases made to ultimate consumers to which no right of further participation
in the scheme is attached.
The leading and most recent case regarding pyramid selling is R. v.
Skaklee Canada Inc. 61 Under the Skaklee plan, a distributor solicited an
order from a customer, then ordered the product from his supervisor who
placed the order with Skaklee. The supervisor resold the goods to the
distributor who received payment from the consumer. In addition to a profit
on his own direct sales, the supervisor received a percentage of his distributor's direct sales. In addition, when a distributor was able to induce others to
join as distributors and maintain a level of sales from new recruits, he
himself became a supervisor independent from his former supervisor. To
compensate the former supervisor for the loss of a distributor who became a
supervisor, the former supervisor received a bonus on the former distributor's sales. The Federal Court of Appeal, overturning a trial court dismissal,
found the plan to come within the four corners of the statutory prohibition of
sec. 36.3(1)(b). In addition, the court upheld the constitutionality of sec.
36.3(4), which provides that the section does not apply to pyramid selling
schemes licensed or otherwise permitted under provincial legislation.
7. Referral Selling
Finally, sec. 36.4 prohibits schemes in which one person induces another
to purchase or lease a product and represents to the buyer that he will
receive a rebate, commission or other benefit based on such sale or lease.
The offense is committed with the invitation or inducement to participate
in the scheme. To date there have been no reported convictions under
sec. 36.4.

B.

VERTICAL RESTRAINTS

With amendments in 1976, the CIA now places certain constraints on
refusal to deal, exclusive dealing, tied selling, consignments selling and
market restriction. Unlike the pricing offenses previously analyzed, such

61. (1985), 59 N.R. 147 (F.C.A.).
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practices are reviewable by the RTPC from which there are no appeals
except on limited administrative law issues. The ambit of the RTPC is
restricted to the issuance of remedial orders, although failure to obey an
order is itself an offense 62 and may result in civil damages in a private
action.63 Such restrictive practices broadly regulate the supply6 4 of a
product. 65
The Director of the CIA is required to initiate an inquiry whenever he has
reason to believe that grounds exist for making an order by the RTPC,
where he receives a complaint from six citizens under sec. 7, or where the
responsible Minister directs an inquiry. Fairly broad investigatory powers
including rights of search and seizure are prescribed 66 limited only by the
search and seizure provisions of the Canadian Charter of Rights and Freedoms. See Southam v. Director of Investigation & Research,67 which held

that the search and seizure provisions in sec. 10(3) and 10(1) are inconsistent
with the provisions of sec. 8 of the Canadian Charter of Rights and Freedoms and therefore of no force or effect; Helix Investments Ltd. v. Director
of Investigation & Research68 where Southam was not followed and the

search and seizure powers of the CIA were held not to infringe sec. 8 of the
Charter; and La Chambre des Notaires du Quebec v. Restrictive Trade
Practices Commission and Director of Investigation and Research,69 which

held that notarial files are privileged documents and thus not subject to
seizure under a certificate issued by the RTPC. Practices and procedures of
70
the RTPC are set forth in Commission Rules.
1. Refusal to Deal

Where the RTPC finds that a person that is willing and able to meet the
usual trade terms is substantially affected in his business, or precluded from
carrying on such business, due to his inability to obtain adequate supplies of
a product, where such product is in ample supply anywhere in a market on
usual trade terms because of insufficient competition among suppliers, the
RTPC may, where the product is an article, recommend that customs duties
be removed, reduced or remitted, and order that one or more suppliers of

62. Sec. 46.1.
63. Sec. 31.1. See Sweeney & Braund, Reviewable Trade Practices: Is the Legislation
Working? 47 Bus. 0. 77 (1982).
64. As opposed to merely the "sale," defined in sec. 2 to include not only the sale but also the
rental or other disposition of an interest or right.
65. Defined in sec. 2 to include both articles and services.
66. Secs. 9, 10, 11, 12 and 17.
67. (1983), 72 C.P.R. (2d) 145 (Alta. CA.).
68. (1983), 73 C.P.R. (2d) 55 (F.C.T.D.).
69. (1984), 76 C.P.R. (2d) 211 (F.C.T.D.).
70. S.O.R./76-181.
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the products accept the person as a customer within a specified time on usual
trade terms. 71 Especially strict standards of conduct are imposed upon
monopolists.72

The RTPC will not order that particular brands be supplied, since under
sec. 31.2(2), an article is not considered a separate product in a market only
because it is differentiated from other articles in its class by a trademark or
proprietary name, unless the article so differentiated occupies such a dominant position in that market as to substantially affect the ability of a person
to carry on business in that class without access to that article. It is argued
that this statutory provision with respect to trademark items removes exclusive distributorships from the refusals to supply provisions.
The Canadian position here is similar to that of U.S. cases of United States
v. Colgate & Co. 7 3 and Great Atlantic & Pacific Tea Co. v. Cream of
Wheat, 74 in that unilateral refusals to deal are lawful, provided that the

refusing party is not in a monopolist position and is not attempting to
of valid
enforce some other form of anticompetitive practice. The existence
75
business purposes for such distributions has been recognized.
A unilateral refusal to deal with a U.S. buyer by a foreign seller has been
adjudged lawful in one case, 76 but concerted refusals to deal in foreign
commerce are illegal per se under United States law. 77 In Canada, sec. 31.7
provides that if the RTPC finds that a supplier outside Canada has refused to
supply a product or otherwise discriminated in the supply of a product to a
person in Canada, it may order any person in Canada by whom or on whose
behalf or for whose benefit such buying power was exerted (i) to sell at the
laid-down cost in Canada to such person and on the same terms or conditions, or (ii) not to deal or cease to deal in Canada in such product of the
supplier. The ambit of this provision is broader than sec. 31.2 in that it deals
with initial as well as continued supplies. The trademark limitation of sec.
31.2(2) does not apply to discrimination under sec. 31.7, which deals with
refusal to supply by foreign suppliers. A supplier may be liable under sec.
38(1)(b) (refusal to supply offense) even where an offer is made to supply an
alternate brand and the supplier was not refusing to supply the entire generic
range of the product. In R. v. Grange,78 the accused was found guilty

71. Sec. 31.2.
72. R. v. Electric Reduction Co. of Canada, (1970), 61 C.P.R. 235 (Ont.).
73. 250 U.S. 300 (1919).
74. 227 F. 46 (2d Cir. 1915).
75. Bushie v. Stenocord Corp., 460 F.2d 116 (9th Cir.); Joseph E. Seagram & Sons v.
Hawaiian Oke & Liquors, Ltd., 416 F.2d 71 (9th Cir., 1969), cert. denied., 396 U.S. 1062.
76. Fosburgh v. California & Hawaiian Sugar Refining Co., 291 F. 29 (9th Cir. 1923).

77.

See DEPARTMENT OF JUSTICE, ANTITRUST GUIDE FOR INTERNATIONAL OPERATIONS, 50 (Case

K) (1979).
78. (1979), 40 C.P.R. (2d) 214 (B.C.Co.Ct.).
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because it refused to supply a prestigous line of mattresses to a furniture
store which was advertising such mattresses for sale at a 20 percent discount.
Although the accused offered to supply the store with another line of
mattresses of the same grade and quality, the court held that "product" as
used in the CIA is not the subject of a comprehensive definition, and that a
mattress "of like quality" was not an offer to supply the product. Typically,
however, the Director ceases to pursue inquiries where the respondent
agrees to supply the complainant with the products or where the complainant is able to find an alternate source of supply.
2. Consignment Selling

The RTPC can order a supplier to cease to carry on the practice of
consignment selling where such practice has been introduced for the purpose of controlling the price at which a dealer in the product supplies the
product or for the purpose of discriminating between consignees, or be79
tween dealers to whom he sells the product for resale and consignees.
Consignment selling is prohibited only where it is introduced for the
purpose of either price discrimination or price maintenance. There have to
date been no applications under this section, illustrative of the difficulty of
establishing the prohibited activity.
3. Exclusive Dealing

Exclusive dealing is defined to mean any practice whereby a supplier, as a
condition of supplying a product to a customer, requires that customer to
deal only or primarily in (or refrain from dealing in) products supplied by or
designated by the supplier or his nominee. Exclusive dealing is also defined
to mean any practice whereby a supplier of a product induces a customer to
deal only or primarily in (or to refrain from dealing in) such products, or by
offering to supply the product to the customer on more favorable terms or
80
conditions if the customer agrees to meet such conditions.
Where the RTPC finds that exclusive dealing, because it is followed by a
major supplier of a product in a market or because it is widespread in a
market, or is likely to impede entry or impede introduction of a product or
have an exclusionary effect with the result that competition is or is likely to
be lessened substantially, the RTPC may make an order prohibiting such
conduct and containing any other requirement that, in its opinion, is necessary to overcome the effects thereof. Thus, if the RTPC determines that
there is exclusive dealing in violation of the statute, it may not only order
that the practice cease, but may order that other steps be taken to overcome

79. Sec. 31.3.
80. Sec. 31.4.
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the effects of such exclusive dealing. It is also necessary that the supplier be a
"major supplier," which has been interpreted to mean ohie whose actions
because of such factors as financial strength and product innovation, are
taken to have appreciable or significant impact on the market where it sells.
In Directorof Investigation & Research v. BombardierLtd. ,81 the Director's
application was dismissed on the grounds that the exclusive dealing arrangement was not shown satisfactorily to substantially lessen competition at
either a retail or manufacturing level.
The statute provides certain limited exceptions to the application of the
exclusive dealing provisions. Thus the RTPC will not make an order where
exclusive dealing or market restriction is or will be engaged in only for a
reasonable period of time to facilitate entry of the new supplier or a new
product into a market or where the exclusive dealing is among affiliated
companies, partners or proprietorships.82
4. Tied Selling
Tied selling is a reviewable practice under sec. 31.4(2) which regulates
exclusive dealing. Tied selling is defined to mean any practice whereby a
supplier, as a condition of supplying a product (the tying product) to a
customer, requires the customer to acquire some other product from the
supplier or refrain from using or distributing, in conjunction with the tying
product, another product that is not of a brand or manufacture designated
by the supplier. Tied selling, being prohibited by the same section of the
CIA as exclusive dealing, is subject to the same conditions, specifically that
the tied selling must be pursued by a major supplier of a product or
widespread in a market. In addition, the tied seller must impede entry or
expansion into the market, impede introduction of a product or have an
exclusionary effect with the result that competition is or is likely to be
lessened substantially.
The defense to exclusive dealing, however, that such practice is followed
only for a reasonable period of time, is not applicable to tied selling. The
defense to an allegation of tied selling is that the selling itself is reasonable
having regard to the technological relationship between or among the
products to which it applies or that the tied selling is pursued by a person in
the business of lending money for the purpose of better securing loans made
by him and is reasonably necessary for such a purpose.
The only RTPC order in a tied selling case is The Restrictive Trade
Practices Commission v. BBM Bureau of Management,83 in which a corporation which measured radio audience listening and television audience
81. (1981), 53 C.P.R. (2d) 47 (RTPC).
82. Sec. 31.4(4).
83. (1981), 60 C.P.R. (2d) 26 (RTPC), aff'd (1982), 63 C.P.R. (2d) 63 (F.C.A.).
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viewing in Canada required advertisers as a condition of obtaining the radio
data to purchase the television data. The RTPC found that BBM
had
84
order.
an
issued
and
31.4
sec.
to
contrary
selling
tied
in
engaged
5. Market Restrictions
Sec. 31.4(1), which deals with exclusive dealing and tied selling, also deals
with the concept of "market restriction," defined to mean any practice
whereby a supplier, as a condition of supplying a product to a customer,
requires the customer to supply any product only in a defined market, or
exacts a penalty of some kind from the customer if he supplies any product
outside a defined market. Where the RTPC finds that market restriction,
because it is pursued by a major supplier of a product or because it is
widespread in relation to a product, is likely to substantially lessen competition in relation to that product, it may make an order prohibiting suppliers
from continuing to engage in such market restriction and containing any
other requirement that, in its opinion, is necessary to restore or stimulate
competition in relation to the product.8 5
As with exclusive dealing and tied selling, the market restriction practice
must be followed by a major supplier or be widespread in relation to the
product and likely to substantially lessen competition. No order will be
made where the market restriction is engaged in only for a reasonable period
of time to facilitate entry of a new supplier or where the market restriction is
among affiliated companies, partnerships and sole proprietorships. 86 Finally, under sec. 31.4(7) a unique defense exists for market restrictions
where there is an agreement whereby one person supplies or causes to be
supplied to another person an ingredient or ingredients that the second
person processes by the addition of labor and material into an article of food
or drink that he then sells in association with a trademark that the first
person owns or in respect of which the first person is a registered user.
Territorial sales restrictions are common in the forms of exclusive distribution agreements analyzed in this paper. Concerns arise with respect to
compensation mechanisms for servicing requirements by dealers, particularly of technologically sophisticated items. Where suppliers or manufacturers are required to grant exclusive sales territories, the distributor is concerned with intrabrand competition and servicing requirements with respect
to purchasers within that exclusive territory. Although there has been
virtually no consideration of territorial restrictions by the RTPC, manufacturers, suppliers and distributors should be cognizant of the potential ap-

84.
H. L.
85.
86.

See MacCrimmon,
J. 569, 605 (1983).
Sec. 31.4(3).
Sec. 31.4(4).
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plication of sec. 31.4 to market restrictions in the distributorship agreements, particularly in light of the ability of the RTPC to make an order not
only prohibiting the continuation of the market restriction but also of
making orders "containing any other requirement that, in its opinion, is
necessary to restore or stimulate competition in relation to the product."
6. Other Statutory Considerations
In addition to specific federal legislation such as the Consumer Packaging
and Labelling Act 87 and provincial legislation such as the Consumer Protection Act, 88 the following provisions of the CIA should also be considered in
any product distribution scheme in Canada: Bait and Switch; 89 Sale Above
Advertised Price; 90 Double Ticketing; 91 Testimonials; 92 and Promotions
and Contests.93
IV. Intellectual Property Protection
Essential, particularly for the distribution of products and services in
Canada, is appropriate protection of patents associated with the products
themselves and the trademarks under which they are marketed.
A.

PATENTS

Under Canadian law, a patentee is entitled to utilize his invention in
Canada for a period of up to two years before he files a Canadian patent
application, and to publish his invention elsewhere up to two years prior to
the filing of a Canadian patent application, without barring his right to claim
patent protection. Under the Patent Act, 94 a patent remains in force for
seventeen years with no renewal fees payable. Patent infringement actions
may be pursued in the Federal Court of Canada or the superior courts of any
of the provinces, which have concurrent jurisdiction. 95 The Federal Court
rules do not permit the degree of pretrial discovery permitted in United
States actions.
One important aspect of Canadian patent law is the concept of compulsory licenses which may be granted where the patent is abused, 96 most often

87.
88.
89.
90.
91.
92.
93.
94.
95.
96.

R.S.C. 1970 c., as amended.
R.S.O. 1980, c. 87, as amended.
Sec. 37(2).
Sec. 37.1.
Sec. 36.2.
Sec. 36.1.
Sec. 37.2.
R.S.C. 1970 c. P-4.
Federal Court Act, S.C. 1970-71-72 c. 1 s. 20.
Sec. 67(2) of the Patent Act.
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where, without satisfactory justification, a patent is not being worked in
Canada on a commercial scale. A compulsory license may also be sought in
the following circumstances: (a) if the working of the invention within
Canada on a commercial scale is being prevented or hindered by the importation of the patented article by the patentee, under or through him or by
those against whom he is not taking infringement action; (b) if demand is not
being met on reasonable terms; (c) if refusal to grant licenses prejudices the
trade or industry, and it is in the public interest that licenses be granted;
(d) if conditions attached to the use, license or purchase of the patented
article by the patentee unfairly prejudice the trade or industry in Canada; or
(e) if the patent is utilized to unfairly prejudice the manufacture, use or sale
of materials not protected by patent.
This compulsory license can only be sought after the expiration of three
years from the date the patent issues. The production of food and medicines
are subject to specific exceptions, and a compulsory license can be sought for
such products without showing any use and without waiting the statutory
three year period. 97 The concept of "food" has been broadly construed
under sec. 41(3) to indicate that it does not relate exclusively to food for
human consumption. 98 In the case of patents for preparation of medicines, a
license may be sought to import from abroad. 99 The Supreme Court of
Canada has held that a nonexclusive licensee of a patent is a "person
claiming under" the patentee and therefore is entitled to sue for damages for
patent infringement.
B.

10

TRADEMARKS

Foreign entities may seek and obtain trademark protection in Canada
under the Trade MarksAct. 'o' Application for registration of a trademark in
Canada may be based upon actual use in Canada, proposed use in Canada,
making known in Canada and, in more limited circumstances, foreign
registration.
Although the Trade Marks Act contemplates application for registration
based on proposed use, a declaration of use must be submitted prior to the
issuance of registration of that trademark. 10 2 Trademarks in Canada are
terms
issued for an initial term of fifteen years and renewable for subsequent
03
of fifteen years with no limit on the number of times renewed. 1
97. Sec. 41(3) to sec. 41(16) of the Patent Act.
98. Willow Creek Laboratories Ltd. v. Commonwealth Scientific & Industrial Research
Organization of Australia, (1985), 4 C.P.R. (3d) 202.
99. Sec. 41(4) of the Patent Act.
100. Armstrong Cork v. Domco, (1982), 66 C.P.R. (2d) 46.
101. R.S.C. 1979 c. T-10.
102. Sec. 39(2).
103. Sec. 45.
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Application for trademark protection in Canada based upon proposed, as
opposed to actual, use could potentially result in commercial blackmail as
Canadian entities register marks in Canada that have developed considerable goodwill abroad and seek a fee when the foreign producer subsequently
seeks to enter the Canadian marketplace. In Orkin Exterminating Co. v.
Pestco Co. of Canada,10 4 it was held that it is not necessary that a person be
carrying on business in Canada in order to have goodwill which a Canadian
court will protect in a passing-off action. Goodwill may be based on a
company's reputation among Canadian customers for services performed
for them in a foreign country. The Court analogized a company's good
reputation in an area where it does not carry on business to be like a capital
asset which has not yet been put to work, and Judge Fitzpatrick, could see no
social or economic reason why the Court should not protect such an asset.
As the basis for protection is the goodwill among Canadians for services
performed abroad, the case has limited application and the foreign
trademark owner may only be successful to the degree that it can show that
the mark has been made known in Canada as the mark of the foreign entity
before it was registered by the Canadian enterprise. 10 5 Registration in
Canada regardless of immediate use therefore, may be appropriate.
A particular area of concern in product and services distribution in
Canada, particularly in the franchising context, is the registered user provisions of the Trade Marks Act. 10 6 Under Canadian law, the only basis upon
which one who is not the registered owner of a trademark can utilize the
mark without infringing or invalidating it is to file a registered user applicacontrol will be retion with the Canadian Trademarks Office. Details of
10 °7
quired if the companies are not "related companies.
Registered user applications involve significant delays before issuance,
and are particularly troublesome in situations where, like franchising, a
multitude of applications must be filed. Failure to file such applications,
however, may result in a loss of distinctiveness and therefore loss 1of
08
trademark rights to the registered owner. The use of certification marks
may be considered but have their own inherent limitations, in particular
where the trademark owner may itself wish to use the mark in Canada.
Although the use of a certification mark allows the certification mark owner
to license that mark without the necessity of filing registered user applica-

104. (1984), 47 O.R. (2d) 265 (Ont. H.C.J.), aff'd (1985) 19 D.L.R. (4th) 90 (Ont. C.A.).
105. Motel 6 Inc. v. No. 6 Motel Ltd. (1981), 56 C.P.R. (2d) 44 and Robert C. Wian
Enterprises Inc. v. Mady, (1965), 46 C.P.R. 147.
106. Sec. 49; for a comparison of U.S. law, see Feldman The Purpose and Importance of
Documentating Trademark Use, 4 FRANCHISE LEGAL DIG. 7 (July/Aug. 1984).
107. Sec. 2.
108. Sec. 23 of the Trade Marks Act.
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tions, use by the certification mark holder itself will disentitle the mark to
protection of the statute. It would therefore have limited value where, for
example, a franchisor contemplates the possibility of taking over a franchise
in the event of a default by the franchisee. Mister Transmission (International) Limited v. Registrar of Trade Marks 109 held that although use by a
registered user has the same effect as use by the owner," 0 the registered
owner is not thereby deemed to be engaged in the manufacture, sale, leasing
or hiring of wares or the performance of services in association with which
the mark is used so as to disentitle such owner to certification mark registration.
Trademark owners and users typically enter registered user agreements,
the details of which are furnished to the Registrar of Trademarks. Confidential treatment of such information can be requested, and registered user
applications are normally granted where the proposed use would not be
contrary to the public interest. Registered users merely have the right to use
the mark and are not thereby granted any transferable right in it. Trademark
owners can lose rights in the trademark where they have either abandoned
the mark or, pursuant to sec. 44 of the Trade Marks Act, have been required
to furnish a declaration that the mark is in use and have not satisfied that
requirement. If there is insufficient reason for the nonuse of a mark, it may
be expunged or amended. The registration of a registered user may be
cancelled by the Registrar of Trademarks on application in writing of either
the owner or the user, or by the Federal Court of Canada upon application
of any person if statutory grounds are established.
The advantage to registration in Canada is that a common law trademark
owner does not have the right to restrain others from using the mark outside
of the area in which the mark has become known through use. A registered
owner can utilize the infringement provisions of the Trade Marks Act as
opposed to a more cumbersome common law suit for passing-off. The
leading case on the possible loss of distinctiveness through permitted use is
S. C. Johnson & Son Limited v. Marketing International Ltd."1 ' which
reversed a Federal Court of Appeal decision that the trademark OFF! was
invalid as not distinctive of goods of the registered owner (the U.S. parent
company) because only the name of the Canadian subsidiary as registered
user appeared on the wares. Use as a registered user thus enures to the
benefit of the licensor as registered owner notwithstanding that labelling or
product marking may not acknowledge existence of the license. A more
recent case is Imperial Developments Ltd. v. Imperial Oil Limited,'" 2 in

109.
110.
111.
112.

[1979] 1 F.C. 787 (F.C.T.D.).
Sec. 49(3).
(1980), 105 D.L.R. (3d) 423 (S.C.C.).
(1984), 79 C.P.R. (2d) 12.
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which the Federal Court held that a newly adopted trademark may be used
application but pending registration and approval as a
by a franchisee after
113
registered user.
V. Conclusion
This article has surveyed general contractual, statutory and judicial principles that apply to product distribution in Canada with a particular focus on
those antitrust and intellectual property considerations that arise in such
distributions. While case law will continue to modify specific practices,
proposed revisions to the Combines Investigation Act and the Canadian
intellectual property statutes and periodic proposals to modify franchise
legislation in several provinces may effect more radical changes and mandate a constant monitoring of the Canadian legal landscape.

113. In this regard, see also Molsons Companies Limited v. Registrar of Trademarks and
John Labatt Limited (1984), 1 C.P.R. (3d) 494 (FTD), and Rowden, Descriptive Trademarks
and Licensing: Molson Companies Limited v. Registrar of Trademarks and John Labatt
Limited, 1 INTELL. PROP. J. 357 (1985).
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